
 
IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL 

MUMBAI 

 
ORIGINAL APPLICATION NOS.451 & 453 OF 2020 

 
DISTRICT : THANE 

 
    ************************ 

 

ORIGINAL APPLICATION NO.451 OF 2020 
 

 

Dr. Avinash Ganpatrao Gote.    ) 

Age : 56 Yrs, Worked as Joint Chief   ) 

Officer in the office of belownamed   ) 

Respondent No.5 and residing at Flat  ) 

No.20A, Cosmos Horizon, Skyline,   ) 

Pokhran Road No.12, Thane – 20.  )...Applicant 

 
                     Versus 
 
1. The State of Maharashtra.  ) 

Through Additional Chief Secretary,  ) 
Housing Department, Mantralaya,  ) 
Mumbai – 400 032.   ) 

 
2.  The State of Maharashtra.   ) 

Through Additional Chief Secretary ) 
[Revenue], Revenue & Forest Dept., ) 
Mantralaya, Mumbai - 400 032.  ) 

 
3. The State of Maharashtra.   ) 

Through Additional Chief Secretary, ) 
Rural Development & Panchayati  ) 
Raj Department, Bandhkam Bhavan) 
25, Marzban Road, Fort, Mumbai-1. ) 

 
4. The Vice-President and Chief   ) 

Executive Officer, MHADA,   ) 
Bandra (E), Mumbai – 400 051. ) 
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5. The Chief Officer.     ) 
Mumbai Building Repair and   ) 
Reconstruction Board, MHADA,  ) 
Bandra [E], Mumbai – 51.  )…Respondents 

 

     WITH 

ORIGINAL APPLICATION NO.453 OF 2020 
 

Dr. Avinash Ganpatrao Gote.    ) 

Age : 56 Yrs, Worked as Joint Chief   ) 

Officer in the office of belownamed   ) 

Respondent No.5 and residing at Flat  ) 

No.20A, Cosmos Horizon, Skyline,   ) 

Pokhran Road No.12, Thane – 20.  )...Applicant 

 
                     Versus 
 
1. The State of Maharashtra.  ) 

Through Additional Chief Secretary,  ) 
Housing Department, Mantralaya,  ) 
Mumbai – 400 032.   ) 

 
2.  The State of Maharashtra.   ) 

Through Additional Chief Secretary ) 
[Revenue], Revenue & Forest Dept., ) 
Mantralaya, Mumbai - 400 032.  ) 

 
3. The State of Maharashtra.   ) 

Through Additional Chief Secretary, ) 
Rural Development & Panchayati  ) 
Raj Department, Bandhkam Bhavan) 
25, Marzban Road, Fort, Mumbai-1. ) 

 
4. The Vice-President and Chief   ) 

Executive Officer, MHADA,   ) 
Bandra (E), Mumbai – 400 051. ) 

 
5. The Chief Officer.     ) 

Mumbai Building Repair and   ) 
Reconstruction Board, MHADA,  ) 
Bandra [E], Mumbai – 51.  ) 

 
6. Shri Dipak Vasant Kshirsagar.  ) 

Aged : Adult, Promotee Additional  ) 
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Collector and ordered to be posted on  ) 
deputation as Joint Chief Officer in the  ) 
Office of Respondent No.5.   )…Respondents 

 

 

Mr. Arvind V. Bandiwadekar, Advocate for Applicant. 

Mr. A.J. Chougule, Presenting Officer for Respondents 1 to 3. 
 
Mr. Prakash Lad a/w Priyanka Naik, Advocates for Respondent Nos.4 
& 5. 
 
Mrs. Punam Mahajan, Advocate for Respondent No.6 in 
O.A.453/2020. 
 
 
CORAM       :    SHRI A.P. KURHEKAR, MEMBER-J 

                                    

DATE          :    25.08.2021 

 
JUDGMENT 

 

 
1. Since both these Original Applications are arising from common 

issues, they are decided by common Judgment.   

  

2. In O.A.No.451/2020, the Applicant has challenged the order dated 

01.02.2020 issued by Respondent No.2 thereby cancelling the deputation 

of the Applicant on the post of Joint Chief Officer at Mumbai Building 

Repairs and Reconstruction Board, MHADA (Respondent No.5).   

 

3. Whereas in O.A.No.453/2020, the Applicant has challenged the 

order dated 30.04.2020 whereby Respondent No.1 appointed private 

Respondent No.6 on deputation in his place after his cancellation of 

deputation.   

 

4. Undisputed facts giving rise to these O.As to be borne in mind for 

determination of these proceedings are as under :- 
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 (i) The Applicant is serving in the cadre of Additional Collector 

and was working as Additional Chief Executive Officer, 

Maharashtra Development Services Group-A. 

 

 (ii) By order dated 19.12.2017, the Respondent No.1 deputed 

the Applicant as Joint Chief Officer at Mumbai Building Repairs 

and Reconstruction Board, MHADA (Respondent No.5) for the 

period of one year. 

 

 (iii) By order dated 22.04.2019, the deputation period was 

extended for additional two years upto 18.12.2020. 

 

 (iv) However, before completion of deputation period of three 

years, the Respondent No.1 cancelled the deputation of the 

Applicant at MHADA and repatriated his services to his parent 

Department viz. Respondent No.3. 

 

 (v) By order dated 30.04.2020, the Respondent No.1 appointed 

private Respondent No.6 (in O.A.453/2020) in place of the 

Applicant at MHADA for the period of one year.   

 

5. It is on the above background, initially, Applicant has challenged 

the order of cancellation of his deputation dated 01.02.2020 and later in 

view of appointment of Respondent No.6 in his place, he has filed 

O.A.No.453/2020 challenging the appointment of Respondent No.6 in his 

place and prayed for declaration that he is entitled for deputation upto 

18.12.2020 i.e. the period of deputation granted to him by order dated 

12.04.2019.   

 

6. Shri Bandiwadekar, learned Advocate for the Applicant challenged 

the impugned orders on following grounds :- 

 

 (i) The cancellation of deputation of the Applicant is in breach 

of conditions mentioned in G.R. dated 17.12.2016 as well as Rule 

40 of Maharashtra Civil Services (Joining Time, Foreign Service 
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and Payments during Suspension, Dismissal and Removal) Rules, 

1981 read with Appendix No.II of the said Rules, which inter-alia 

provides standard terms and conditions of transfer of Government 

servant to foreign service (deputation) (hereinafter referred to as 

‘Joining Time Rules of 1981’ for brevity). 

 

 (ii) The appointment of Respondent No.6 in place of Applicant is 

also in breach of certain conditions and procedure laid down in 

G.R. dated 07.12.2016 as well as Revenue Division Allotment for 

appointment by nomination and promotion to the post of Group ‘A’ 

and Group ‘B’ (Gazetted and Non-Gazetted) of the Government of 

Maharashtra Rules, 2015 (hereinafter referred to as ‘Revenue 

Division Allotment Rules of 2015’ for brevity).  

 

(iii) The order of cancellation of deputation before stipulated 

period of deputation partakes the character of transfer and in 

absence of compliance of Section 4(5) of ‘Maharashtra Government 

Servants Regulation of Transfers and Prevention of Delay in 

Discharge of Official Duties Act, 2005 (hereinafter referred to as 

‘Transfer Act 2005’ for brevity) it is bad in law.  

    

7. Whereas, Shri A.J. Chougule, learned Presenting Officer for 

Respondent Nos.1 to 3 and Shri Prakash Lad, learned Advocate for 

Respondent Nos.4 and 5 vehemently urged that cancellation of 

deputation of the Applicant before expiration of stipulation period was 

extremely necessitated in view of serious illegalities allegedly committed 

by the Applicant in allotment of tenements which brought disrepute to 

the institution and it is squarely covered by Clause 5 of G.R. dated 

17.12.2016.  They have further pointed out that Shri Milind Mhaiskar, 

the then Vice-President, MHADA after noticing serious illegalities 

committed by the Applicant had cancelled those illegal allotment 

attempted by the Applicant and submitted report dated 16.12.2019 to 

the Government for initiation of regular D.E. for dereliction in duties and 
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dishonesty against the Applicant.  It is further pointed out that now the 

process of issuance of charge-sheet is underway and Applicant will be 

dealt with appropriately in departmental proceedings.      

 

8. Whereas, Mrs. Punam Mahajan, learned Advocate for Respondent 

No.6 submits that in O.A, the Applicant has prayed for declaration of 

continuation of deputation till 18.12.2020, which is already over, and 

therefore, O.A. has become infructuous.  Thus, according to her, since 

stipulated period of deputation given by the Government had already 

come to an end, now Applicant cannot be resent on deputation.  As 

regard appointment of Respondent No.6 in place of Applicant, she 

contends that Respondent No.6 was appointed by order dated 

30.04.2020 and after cancellation of deputation period of the Applicant 

by order dated 01.02.2020, and therefore, appointment of Respondent 

No.6 has no nexus with the cancellation of deputation period of the 

Applicant.  She further submits that Applicant cannot challenge the 

appointment of Respondent No.6 as if public interest litigation, which is 

not permissible in service matters.  As regard cancellation of deputation 

of the Applicant, she adopted the submission advanced by the learned 

P.O. as well as Shri Lad, learned Advocate for Respondent Nos.4 & 5 and 

tried to contend that in view of gross-illegalities committed by the 

Applicant, review of cancellation of deputation by this Tribunal in limited 

jurisdiction is not warranted since the order of cancellation of deputation 

has been passed to maintain probity and faith of public in public 

administration.     

 

9. In view of submission advanced at the Bar, the issue posed for 

consideration is whether the impugned order of cancellation of 

deputation of the Applicant and appointment of Respondent No.6 in his 

place is malicious or in colourable exercise of power warranting 

interference by this Tribunal and the answer is in emphatic negative for 

the reasons to follow. 
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10. Admitted, the cancellation of deputation is founded on the 

allegation of fabrication and manipulation of record allegedly committed 

by the Applicant in the allotment of tenements.  So it is necessary to find 

out whether prima-facie the allegations attributed to the Applicant were 

enough to cancel the period of deputation.   

 

11. Shri Bandiwadekar, learned Advocate for the Applicant referred to 

Appendix II of Rule 40 of ‘Joining Time Rules of 1981’ which governs 

standard terms and conditions of transfer of Government servant to 

foreign service.  As per Rule 40 of ‘Joining Time Rules of 1981’, the 

transfer of Government servant to foreign service should be made on the 

standard terms and conditions as mentioned in Appendix II and no 

departure from the prescribed terms and conditions shall be permissible.   

 

12. Appendix II referred in Rule 40 sub-rule 4 of ‘Joining Time Rules of 

1981’ is as under :- 

 

   APPENDIX II 
   [See Rule 40] 
 

Standard terms and conditions of transfer of Government 

servants to foreign service.   
 

Note.- Whatever the word “Government servant” occurs in these terms, 
the name of the Government servant should be mentioned while applying 
these terms.  

 
 The following are the standard terms and conditions of transfer of 
Government servants to foreign service, including statutory 
Corporations, autonomous bodies.  No departure from the prescribed 
terms and conditions shall be permissible.   
 
(1) Period of Deputation.-  The foreign service shall commence from 
the date the Government servant hands over charge of the post and will 
expire on the date he resumes charge of his post under Government.  
The Government servant shall be on deputation for a period of (Stated 
the period) years in the first instance provided that – 
 
 (i) Government/competent authority reserves the right to recall 

him any time before expiry of the period of deputation, if his 
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services are required by Government in the interest of public 
service; 

 
 (ii) If his services are not required by the foreign employer, it 

shall be open to the foreign employer to revert him to the parent 
department, provided 3 months’ notice is given to 
Government/competent authority by the foreign employer before 
effecting such reversion; and  

 
 (iii) it is open to him to revert to the parent department after he 

gives a notice, of not less than three months, in writing to 
Government/competent authority of his intention to do so.”   

 

13. Whereas important Clause No.5 of G.R. dated 17.12.2016, which 

also governs terms and conditions for deputation and relied upon by 

both the parties are as under :- 

 

 “5-  çfrfu;qähoj lsok ?ks.kk&;k dk;kZy;kl dkgh fof'k"V dkj.kkLro fofgr dkyko/kh lai.;kiwohZ 
çfrfu;qähoj vkysY;k vf/kdk&;kl R;kP;k ewG ç'kkldh; foHkkxkr dk;kZy;kdMs ijr ikBo.ks vko';d 
vlY;kl* R;k vkLFkkiusojhy l{ke çkf/kdk&;kus rls leFkZuh; dkj.k Li"V d:u R;kyk @ fryk ijr 
ikBfo.;klkBh ;FkkfLFkrh lacaf/kr ç'kkldh; foHkkxkl @ dk;kZy;kl rhu efgU;kph iwoZlwpuk ¼uksVhl½ ns.ks 
vko';d jkghy-  rFkkfi] ;k lanHkkZr fof'k"V dkj.ks uewn d:u mnk- vfu;ferrk] vQjkrQj] drZO;P;qrh] 
bR;knh dkj.ks uewn d:u çfrfu;qähpk dkyko/kh rkRdkG laiq"Vkr vk.krk ;sbZy-” 

   (underline supplied)   

 

14. Thus, conjoint reading and harmonious construction of Appendix 

II and Clause 5 of G.R. dated 17.12.2016 stipulates that 3 months’ notice 

is required to be given for repatriation to the parent department.  

However, last sentence in Clause 5 of G.R. dated 17.12.2016 viz. “rFkkfi] ;k 

lanHkkZr fof'k"V dkj.ks uewn d:u mnk- vfu;ferrk] vQjkrQj] drZO;P;qrh] bR;knh dkj.ks uewn d:u çfrfu;qähpk 

dkyko/kh rkRdkG laiq"Vkr vk.krk ;sbZy-” carved out is exception to the Rule or 

requirement of 3 months’ notice for cancellation of deputation and 

repatriation.  The submission advanced by learned Advocate for the 

Applicant that even in the case of allegation of irregularities or 

misappropriation, etc. as mentioned in last sentence of Clause 5 of G.R. 

dated 17.12.2016, three months’ notice is essential is misconceived and 

fallacious.    

 

15. Suffice to say, last sentence of Clause No.5 of G.R. dated 

17.12.2016 as produced above is in the nature of proviso which carved 
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out exception from the applicability of what if otherwise stated in Clause 

No.5.  Needless to mention the normal function of proviso is to accept 

something out of enactment or to qualify something enacted therein, but 

for the proviso would be within the purview of enactment.  In the words 

of Lord Macmillan “The proper function of the proviso is to except and to 

deal with a case which would otherwise fall within the general language 

of the main enactment and it’s effect is confined to that case.  This being 

the settled principle of interpretation of statute, the submission 

advanced by the learned Advocate for the Applicant that 3 months’ notice 

is required in all situation is only to be heard and rejected.   

 

16. Now the question comes whether Respondents have make out 

prima-facie case to bring the matter within the purview of proviso.  In 

other words, the Tribunal is required to see whether allegations 

attributed to the Applicant are prima-facie borne out from the record.  At 

this juncture, the Tribunal is not expected to record the finding on the 

issue of veracity of misconduct attributed to the Applicant and all that, 

requirement is whether prima-facie material is borne out from the record 

to justify the cancellation of deputation.  Where there are serious 

allegations of dereliction of duties, dis-honesty, it is for the executive to 

have prima-facie satisfaction about the alleged misconduct and if the 

requirement of strict proof of alleged misconduct before cancellation of 

deputation period is insisted upon, in that event, the very purpose of 

transferring of a Government servant by cancellation of deputation in 

public interest or in exigencies of administrative would get frustrated.  

The question as to whether a Government servant can be repatriated is a 

matter for the Government to consider depending upon the 

administrative necessities viz-a-viz seriousness of allegations made 

against the Government servant and the difficulties faced by the 

administration.  Therefore, all that, at this stage, one need to see whether 

sufficient reasons are forthcoming justifying cancellation of deputation.  

Needless to mention, existence of reasons on record is a material of 

subjective satisfaction.  Once the taste of existence is satisfied, the 
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subjectivity of satisfaction cannot be gone into by the Tribunal unless it 

is clear case of malafide exercise of power.       

 

17. Now let us see the nature of allegations made against the Applicant 

for cancellation of deputation.  The Applicant being Joint Chief Officer of 

MHADA was entrusted with the work of allotment of tenements in 

accordance to law and rules.  The requisite conditions and policy for 

allotment of tenements from redeveloped buildings are governed by 

resolution dated 03.03.2011 (Page No.201 of Paper Book).  It inter-alia 

provides for publication of list of eligible persons on website and inviting 

objections thereon before final allotment.  In the present case, the 

Committee had approved list of 95 eligible persons for allotment of 

tenements, which is at Page No.212 of P.B.  The list was sent to 

Information and Technology Department with letter dated 29.11.2019 for 

publication on website.  But on the same day, the Applicant had 

forwarded one another list by adding 6 more persons in the list, as seen 

from Page Nos.239 and 240 of P.B.  It appears that the said illegality was 

widely reported in Newspaper and the cognizance of the same was taken 

by Vice-President of MHADA.  Therefore, the Office of MHADA prepared 

detailed note dated 12.12.2019 and placed before Vice-President for 

necessary orders regarding addition and publication made by the 

Applicant.      

 

18. Here, Note dated 12.12.2019 which is in vernacular and the 

endorsement made by Vice-President is crucial, which is as follows :- 
 

“mijksä lanHkhZ; fo"k;kP;k vuq"kaxkus c`grlwpho:u ik= dj.;kr vkysY;k ijarq v|ki xkGîkps forj.k u 
dj.;kr vkysY;k ,dw.k 95 vtZnkjkaP;k ;knhlkscr brj 06 vfrfjä vtZnkjkaph ;knh lekfo"V dsY;kckcr 
;k dk;kZy;kpk lnj çdkjkckcr ,df=r ?kVukØe i`"B N-19 oj uewn dsyk vkgs- 
 

 rlsp ;kckcr Jh- csG.ksdj@feGdr O;oLFkkid &1] Jhe- J)k dqêIiu@feGdr O;oLFkkid&3] 
xVfyfid Jh- larks"k Hkkslys] Jh- vuar ckodj] Jhe- dfork xqjo] Jh- egs'k ns'kikaMs ;kauh Lora= fuosnu fnys 
vkgs- ojhy loZ oLrqfLFkrhn'kZd ?kVuk o fuosnus y{kkr ?ksrk ;k loZ forj.kkP;k çdkjkr [kkyhyçek.ks 
vfu;ferrk >kY;kps fnlwu ;srs- 
 

 1- ek- lgeq[; vf/kdkjh@nqoiq Jh- M‚- vfouk'k xksVs ;kauh ek- mik/;{k@çk ;kauh eatqjh 
fnysY;k 95 vtZnkjkaP;k ;knhe/;s uohu 06 ukos varHkwZr dj.;klkBh ewG fVIi.khe/;s ¼i`"B Ø N-
15½] C- 257 ¼T;k i`"Bkoj vfrfjä 06 vtZnkjkaP;k ;knhpk mYys[k vkgs-½ “and less 
distributed are than tenable area – 5 cases” vlk LogLrk{kjkr mYys[k 
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dsyk vkgs-  Tkks ewG fVIi.khr ukgh-  ¼ewG fVIi.khph Nk;kafdr çr i`-dz-C-289½-  lnj ckc gh 
vk{ksikgZZ o la'k;kLin vkgs vls fnlwu ;srs-   

 

 2- ek- mik/;{k@çk ;kauh ekU;rk fnysY;k 95 vtZnkjkaP;k ;knhe/khy ,dw.k 12 ik= vtZnkjkauk 
nsdkji= ns.;kr vkys-  lnj nsdkji=s gh lnj ;knh ladsrLFkGkoj çfl) dj.;kr vkY;kuarj ns.ks 
vko';d gksrs-  ijarq lnj ;knh fn-29-11-2019 jksth çfl) dj.;kr vkyh-  ijarq R;kiwohZp mijksä 
12 iSdh 10 vtZnkjkauk nsdkji=s ns.;kr vkyh- lnj nsdkji=s ek- lgeq[; vf/kdkjh@nqoiq ;kaP;k 
Lok{kjhus fuxZfer dj.;kr vkY;kps fnlwu ;srs-  ;ke/;sgh vfu;ferrk >kY;kps fnlwu ;srs-  

 

 3- ek- lgeq[; vf/kdkjh@nqoiq ;kaP;k funsZ'kkus lnj 06 vtZnkjkaph ;knh ewG 95 vtZnkjkaP;k 
;knhe/;s TkksM.;kr vkyh- ¼T;koj ek- lgeq[; vf/kdkjh@nqoiq Jh- vfouk'k xksVs o feGdr 
O;oLFkkid Jherh- J)k dqêIiu ;kaph Lok{kjh vkgs-½  R;k 06 iSdh 05 çdj.kkr R;kauk ;kiwohZ 
çR;sdh ,d xkGk forfjr dj.;kr vkyk gksrk-  ijarq rks deh {ks=QGkpk gksrk- ¼300 pkS Qq is{kk 
deh½ R;k moZfjr {ks=QGklkBh R;kauh iqUgk ,dnk çR;sdh 1 ;kçek.ks vfrfjä xkGîkaph ekx.kh 
dsyh gksrh] ijarq lnj ekx.kh dsysyh lafpdk gh ofj"B ikrGhoj ekU; >kyh uOgrh rlsp R;kaph 
ekx.kh fu;ekauk /k:u uOgrh] R;keqGs lnj vfrfjä 05 vtZnkj gs iqUgk uohu xkGs forj.kklkBh 
ik= uOgrs vfu;ferrk >kY;kps fnlwu ;srs-  

 

  rjh mijksä loZ ckch] oLrqfLFkrhn'kZd fuosnus o R;kojps mieq[; vf/kdkjh@iqxk ;kaps 
vfHkçk; iq<hy fu.kZ;kLro lfou; lknj- 

                                                                                  lgh  
                                                                            mieq[; vf/kdkjh@iqxk” 
 
 “(1) The matter was discussed with Hon. V.P/A and accordingly 

the report is being submitted.  Meanwhile the approval given by 
V.P/A for 95 tenements as well as the 6(six) additional tenements 
incorporated illegal by Jt.CC/RR Mr. Gote has been stayed.  The 
said list is already uploaded on website for inviting objections and 
suggestions.  All that it would be submitted for approval.  

 
 (2) The irregularities committed by Mr. Gote Jt/CC/RR have 

been sumarised in the above Note ch.pg.N/36 and N/37. 
 
 (3) The acts committed by Jt. CC/RR Mr. Gore are illegal and 

thus amount to manipulation/cheating/dishonesty/ lack of 
integrity and misguiding the superiors.  This act has brought 
disrepute to MHADA.  This is a case of nexus and to break the 
nexus it is pertinent that Mr. Gote should be immediately without 
delay repatriated to his parent department i.e. Rural development 
department.  Necessary disciplinary action to be initiated 
accordingly.  

 
 The RT Section of the report board needs to be revamped.  
 
 Submitted for orders pl. 
 
                                                 Sd/- 
                                                12/12/2019    

19. Besides, Vice-President, MHADA having noticed alleged 

misconduct of the Applicant sent detailed report dated 16.12.2019 to the 

Government, which is at Page Nos.266 and 267 of P.B, which is in 

vernacular as under :- 
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“çfr] 
ek- vfrfjä eq[; lfpo] 
x`gfuekZ.k foHkkx] 
egkjk"Vª 'kklu] ea=ky;] eqacbZ- 
 

fo"k; & EgkMk mik/;{kkaP;k vkns'kkr QsjQkj d:u c`glwfpr (master list) vuf/kd`r ukos  
            tksMY;kckcr  
 

lanHkZ %& vkiys i= Øekad ladh.kZ&2019@çØ 170@ nqoiq&2] fn-12-12-2019  
 

egksn;]  
 

mijksä fo"k;kl vuql:u vki.kkal dGfo.;kr ;srs dh mieq[; vf/kdkjh@ iqxk dk;kZy;kdMwu 
eqacbZ bekjr nq#Lrh o iqujZpuk eaMGkP;k v[kR;kjhrhy midj çkIr bekjrh e/khy T;k HkkMsd:@jfgoklh 
;kauk fu"dklu lwpuk ¼Ogsds'ku½ uksVhl nsÅu bekjr [kkyh dj.;kr vkysyh vkgs o R;kaP;k ewG bekjrhpk 
v#an Hkw[kaM] vkj{k.k] jLrk #anhdj.k bR;knh dkj.kkaeqGs iqufoZdkl 'kD; ukgh-  rlsp midjçkIr bekjrh 
iqujZfpr >kysY;k vkgsr] ijarq deh xkGs cka/kys xsys vkgsr v'kk oafpr ewG HkkMsd:@jfgoklh ;kauk ;kiwohZ 
eaMGk}kjs iqujZfpr@iqufoZdlhr bekjrhe/;s dk;eLo:ih xkGk ns.;kr vkysyk ukgh o R;kaps okjlnkj 
laØe.k f'kfcjkr Lor% vf/kokl /kkj.k djhr vkgsr- v'kk [k&;k[kq&;k ewG HkkMsd:@jfgoklh vFkok R;kaps 
okjlnkj ;kapsdMwu c`grlwpho:u xkGk forj.kk dfjrk vtZ ekxfoys tkrkr- vtkZph rikl.kh d:u o 
vtZnkjkus lknj dsysY;k dkxni=kaps lacaf/kr dk;Zdkjh vfHk;ark ;kapsdMwu rikl.kh dsyh tkrs-  vtZnkjkph 
c`grlwph lferhleksj lquko.kh ?ksÅu vtZnkjkus lknj dsysyh dkxni=s o dk;Zdkjh vfHk;ark ;kapk vgoky 
fopkjkr ?ksÅu c`grlwph lferh vtZnkjkph ik=@vik=rk fuf'pr djrs-  ek= xkGs/kkjdkaph ;knh cuoyh tkrs- 

  
rjh] v'kk 95 ik= vtZnkjkauk 300 pkS Qw {ks=QGkP;k lnfudk ,df=ri.ks forj.k dj.;klkBh 

mieq[; vf/kdkjh@iqxk@eqabnq o iq eaMG ;kaps dk;kZy;kekQZr fn- 20-11-2019 jksth çLrko lknj dj.;kr 
vkyk gksrk- lnj çLrkokl ek- mik/;{k@ çka- ;kauh fn-25-11-2019 jksth ekU;rk fnysyh gksrh- rjh lnj 
çdj.kh vfu;ferrk vk<Gwu vkys ckcr nS- yksdlÙkk ;k o`Ùki=kr ckreh fl) çfl) >kyh vkgs- rjh lnj 
çdj.kkph vf/kd pkSd'kh dsyh vlrk [kkyhy çek.ks vfu;ferrk vk<Gwu vkyh vkgs- 

 
 
1-  lgeq[; vf/kdkjh@nqoiq Jh- M‚- vfouk'k xksVs ;kauh mik/;{k@çka ;kauh eatqjh fnysY;k 95 

vtZnkjkaP;k ;knhe/;s uohu 06 ukos varHkwZr dj.ks lkBh ewG fVIi.kh e/;s ¼I`k”B Ø- N-15½] C-257 ¼T;k 
i`"Bkoj vfrfjä 06 vtZnkjkaP;k ;knhpk mYys[k vkgs½ “and less distributed area than 
tenable area – 5 cases” vlk LogLrk{kjkr mYys[k dsyk vkgs- tks ewG fVIi.khr ukgh- lnj ckc 
gh vk{ksikgZ o la'k;kLin vkgs vls fnlwu ;srs- 

 
2- mik/;{k@çka- ;kauh ekU;rk fnysY;k 95 vtZnkjkaP;k ;knhe/khy ,dw.k 12 ik= vtZnkjkauk 

nsdkji=s ns.;kr vkys- lnj nsdkji=s lnj ;knh ladsrLFkGkoj çfl) dj.;kr vkY;kuarj ns.ks vko';d gksrs- 
ijarq lnj ;knh fn-29- 11- 2019 jksth çfl) dj.;kr vkyh- ijarq R;kiwohZp mijksä 12 iSdh 10 vtZnkjkauk 
nsdkji= ns.;kr vkyh- lnj nsdkji=s lgeq[; vf/kdkjh@ nqoiq ;kaP;k Lok{kjhus fuxZfer dj.;kr vkY;kps 
fnlwu ;srs- ;ke/;sgh vfu;ferrk >kY;kps fnlwu ;srs- 

 
3- lgeq[; vf/kdkjh@nqoiq ;kaP;k funsZ'kkadkus lnj 06 vtZnkjkaph ;knh ewG 95 vtZnkjkaP;k 

;knhe/;s tksM.;kr vkyh- ¼T;koj lgeq[; vf/kdkjh@nqoiq Jh- vfouk'k xksVs o feGdr O;oLFkkid Jherh 
J)k dqêIi.k ;kaph Lok{kjh vkgs-½ ;k 06iSdh 05 çdj.kkr R;kauk ;kiwohZ çR;sd 1 xkGk forfjr dj.;kr vkyk 
gksrk- ijarq rks deh {ks=QGkpk gksrk- ¼300 pkS- Qq-is{kk deh½ R;k moZfjr {ks=QGklkBh R;kauh iqUgk ,dnk 
çR;sdh 01 ;kçek.ks vfrfjä xkG;kaph ekx.kh dsyh gksrh] ijarq lnj ekx.kh dsysyh lafpdk gh ofj"B 
ikrGhoj ekU; >kyh uOgrh rlsp R;kaph ekx.kh fu;ekauk /k:u uOgrh] R;keqGs vfrfjä 05 vtZnkj gs iqUgk 
uohu xkGs forj.kklkBh ik= uOgrs gh vfu;ferrk >kY;kps fnlwu ;srs- vfrfjä vk<Gwu vkysyh loZ 06 
çdj.ks jí dj.;kr vkysyh vkgsr-  rlsp] mijksä eqík Ø- 02 uqlkj fuxZfer dj.;kr vkysyh loZ 12nsdkj 
i=s jí dj.;kr vkysyh vkgs- 

 
 rjh lnj çdj.kh lgeq[; vf/kdkjh Jh- vfouk'k xksVs ;kauh EgkMkph gsrqiqjLiji.ks Qlo.kwd 

dsY;kps fnlwu ;srs-  R;kaps gs okx.ks çkekf.kdi.kk o lpksVhyk /k:u ukgh- R;keqGs >kMkph çrhuk çfrek efyu 
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gksr vkgs- rjh ;kckcr Jh- vfouk'k xksVs ;kaph lsok R;kaP;k ewG foHkkxkae/;s ¼xzkefodkl foHkkx½ Rofjr oxZ 
dj.ks vko';d vkgs- rlsp R;kaP;koj f'kLrHkaxkph@iz’kkldh; dkjokbZ çLrkfor dj.;kr ;koh-  

 
rjh lnj çdj.kh ojhyçek.ks l|fLFkrh vgoky vlwu vkiY;k lanHkhZ; i=kP;k vuq"kaxkus lnj 

vgoky 'kklukus r;kj dj.;kr ;sr vkgs-” 
 

20. On receipt of report of Vice-President, the Government took certain 

steps for initiation of D.E. against the Applicant.  True, there is an 

inordinate delay and laxity on the part of Government for service of 

charge-sheet upon the Applicant since admittedly, till date, there is no 

service of charge-sheet upon the Applicant.  However, fact remains that 

there were exchange of correspondence between Government and 

MHADA for preparation of draft of charge-sheet.  Shri Milind Mhaiskar, 

Principal Secretary, Housing Department, Mantralaya, incidentally, who 

happens to be Vice-President of MHADA when he submitted report to the 

Government has filed Affidavit (Page Nos.353 to 356 of P.B.) stating that 

on account of delay on the part of MHADA for preparation of charge-

sheet, the process of initiation of D.E. is still underway.  The Government 

has produced draft of charge-sheet dated 24.09.2020 wherein following 

charges appears to have been framed against the Applicant in proposed 

D.E.:-  

 “tksMi= tksMi= tksMi= tksMi= &&&&    1111  

  Jh- vfouk'k x- xksVs] lgeq[; vf/kdkjh @ eqacbZ bekjr nq#Lrh o iqujZpuk eaMG ;kaP;koj ns.;kr   
                                                vkysys nks"kkjksi  

===================================================== 

ckc Øekadckc Øekadckc Øekadckc Øekad    1%1%1%1%    Jh vfouk'k x- xksVs] lgeq[; vf/kdkjh] eqacbZ bekjr nq#Lrh o iqujZpuk eaMGkps cnyhus fn- 
21-12-2017 iklwu vkys-  çkf/kdj.kkP;k vkns'k Ø-1390 fnukad 12@4@2006 vUo;s çkf/kdj.kkus fuf'pr 
dsysY;k drZO; o tckcnk&;k ykxw vkgsr- 
 
ckc Øekad ckc Øekad ckc Øekad ckc Øekad 2222%%%%  Jh- vfouk'k x- xksVs lgeq[; vf/kdkjh eqacbZ bekjr nq#Lrh o iqujZpuk eaMG ;kaP;k 
dk;ZdkGkr ikjn'kZd i)rhus ekLVj r;kj dsysY;k ekLVj fyLV e/;s 95 jfgok'kkaph ukokapk ek- mik/;{k@çk 
;kaph eatqjh çkIr >kY;kuarj R;ke/;s vuf/kd`rfjR;k vk.k[kh 6 ukokapk lekos'k dsyk- ;ko:u R;kaph drZO; 
ijk;.krk Bsoyh ukgh o dk;|kP;k fu;ekaP;k] fofu;ekaP;k vkf.k çLFkkfir çFksP;k fo#) R;kauh dsysys d`R; gs 
e-uk-ls ¼orZ.kwd½ fu;e 3¼1½¼nksu½ o ¼vBjk½ pk Hkax dsyk- 
ckc Øckc Øckc Øckc Ø----    3333 % Jh- vfouk'k x- xksVs] lgeq[; vf/kdkjh] eqacbZ bekjr nq#Lrh o iqujZpuk eaMG gs bekjr nq#Lrh 
o iqujZpuk eaMG ;kaP;k dk;ZdkGkr R;kauh R;kaP;k vf/kuLr vl.kk&;k vf/kdkjh @ deZpkjh ;kaP;koj ncko 
Vkdwu c`grlwphe/;s vuf/kd`r 6 ukokapk lekos'k d:u ;knh ladsrLFkGkojrh çfl) dsyh-  R;kauh R;kaP;k 
inkpk nq#i;ksx d:u drZO;ijk;.krk jk[kyh ulwu R;kauh e-uk-ls ¼orZ.kwd½ fu;e 3 ¼1½¼nksu½ pk Hkax 
dsyk- 
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ckc ckc ckc ckc ØØØØekad ekad ekad ekad 4444 % Jh vfouk'k x- xksVs] lgeq[; vf/kdkjh ;kauh ladsrLFkGkoj ;knh çfl) dj.;kiwohZ R;kauh 
R;kaP;k inkpk mi;ksx d:u nsdkji=s fuxZfer d#u R;kauh lpksVh o drZO; ijk;.krk Bsoyh ulwu R;kauh e-
uk-ls orZ.kwd fu;e 3 ¼1½¼nksu½ pk Hkax dsyk- 
 
ckc Øekad ckc Øekad ckc Øekad ckc Øekad 5555 % Jh vfouk'k x- xksVs] lgeq[; vf/kdkjh ;kauh R;kaP;k dsysY;k d`R;kph çlkjek/;ekrwu 
vkysyh ckreh vkY;kus EgkMkph çfrek tuek.klkr efyu >kyh-  R;kauh e-uk-ls- ¼orZ.kwd½ fu;e] 1979 
dye 3¼1½¼,d½¼nksu½¼rhsu½ pss mYya?ku dsys vkgs- 
                                                                                                                                                                                                                                                        ¼¼¼¼vfuy fMXxhdj½  
                                                                                                                                                                                                mik/;{k rFkk eq[; dk;Zdkjh vf/kdkjh 
                                                                               çkf/kdkj.k”     

 

 

21. Undoubtedly, there is laxity and complacency on the part of 

Government as well as MHADA in not initiating D.E. against the 

Applicant earnestly.  It would not be out of place to mention here that 

the Tribunal has come across several instances exhibiting such 

complacency, laxity and delay in initiation of D.E. which gives leeway to 

a Government servant to question the same.  There is absolutely no 

semblance of explanation in Affidavit filed by Principal Secretary why it 

took more than two years for not initiating D.E. against the Applicant.  At 

one hand, the Government and MHADA contends that the Applicant has 

committed serious misconduct, but that seriousness is not shown in 

initiating D.E. which needs to be taken care of by the concerned.       

 

22. Be that as it may, the fact remains that the process for initiation of 

D.E. against the Applicant is underway and as per commitment of 

Principal Secretary in Affidavit, the charge-sheet will be served within a 

month.  As such, this is not a case where deputation is cancelled on 

unfounded reasons or without taking any steps to take the matter to the 

logical conclusion.   

 

23. In so far as the stand taken by the Applicant in respect of 

allegations made against him is concerned, though he has filed 

Rejoinder, nothing specific is pleaded as to how the act of insertion of 

additional tenements was justified.  He admits the cancellation of those 

additional tenements by the order of Vice-President.  Apart, as stated 

above, it would be inappropriate to record any finding about the veracity 

of allegations made against the Applicant to the hilt since D.E. is already 
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underway.  All that, one need to see whether there was prima-facie 

material against the Applicant for cancellation of deputation, which is 

clearly borne out from the record as discussed above.  Suffice to say, the 

situation is squarely covered by the proviso of Clause 4 which empowers 

the Government to recall the order of deputation immediately in the 

matter of serious illegalities, dereliction in duties, etc.  There is no such 

requirement of issuance of 3 months’ notice, which is condition 

precedent or cancellation of deputation in general.    

 

24. As stated above, it is after two months’ gap from the date of 

cancellation of deputation, the Respondent No.6 has been appointed in 

place of Applicant.  The Applicant is claiming reinstatement in place of 

Respondent No.6 challenging the cancellation of his deputation.  

However, once the order of cancellation of deputation is upheld, he has 

no locus to ask for reinstatement in place of Respondent No.6.  Despite 

this position, the learned Advocate for the Applicant tried to contend that 

the appointment of Respondent No.6 on deputation is without publishing 

Advertisement and in contravention of ‘Divisional Allotment Rules”.  

True, as per “Divisional Allotment Rules”, once Division is allotted, a 

Government servant is not entitled for transfer unless he completed 3 

years’ tenure in the said Division or minimum one year as per Rule 12(1) 

of “Divisional Allotment Rules”.  It is only in exceptional circumstances, 

where a Government servant or his family member suffers from heart 

surgery, kidney transplantation, brain tumor or mental disorder, there 

could be change of Revenue Division after one year.  In the present case, 

the Applicant was allotted Revenue Division, Nagpur but before 

completion of his normal tenure in terms of “Divisional Allotment Rules”, 

he is deputed in place of Applicant at MHADA, Mumbai.  However, since 

challenge to the cancellation of deputation order fails and Applicant 

cannot be reinstated on deputation, the question of examining legality of 

deputation of Respondent No.6 cannot be entertained, as if it is public 

interest litigation.  Even assuming that there are certain irregularities in 

appointment of Respondent No.6, that itself is hardly of any assistance to 
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the Applicant since he failed to demonstrate that his deputation is 

cancelled in colourable exercise of power, arbitrary or malicious.     

 

25. The submission advanced by the learned Advocate for the 

Applicant that cancellation of deputation order assumes character of 

transfer order and requires compliance of Section 4(5) of ‘Transfer Act 

2005’ is totally misconceived.  Here is the case of cancellation of 

deputation which is squarely covered by proviso of Clause 5 of G.R. 

dated 07.12.2016.  In any case, it is prerogative of the Government to 

cancel the period of deputation where serious misconduct is surfaced 

and there is no question of applicability of Section 4(5) of ‘Transfer Act 

2005’.  There is difference between transfer and deputation and those are 

governed by different provisions.  

 

26. Reliance is placed on the Judgment of Hon’ble High Court in Writ 

Petition No.91/2019 (Sunil Koli Vs. State of Maharashtra) decided 

on 4th January, 2019 and in 2015 (2) Mh.L.J. 679 (State of 

Maharashtra Vs. Dr. Padmashree Bainade).   The learned Advocate for 

the Applicant referred Para No.10 of the Judgment in Writ Petition No.91 

of 2019, which is as under :- 

 

“10. If we accept the contention of Mr. Sakhare that the said Act would 

not be applicable, if a person is sent on deputation, then it will be giving 
tool in the hands of the Government to misuse the provisions of the 
Maharashtra Civil Services Rules, so as to go away from the rigors of 
the Transfer Act. We find that such a contention is to be heard only to be 
rejected.” 

 

27. Reliance is also placed on Para No.23 of the Judgment in 

Padmashree Bainade’s case, which is as under :- 

 

 “23. The transfer is a part of service contract and/or the service 

jurisprudence. "Transfer is an incidence of service" - "Reason to be 
recorded" - cannot read to mean, no reason should not be communicated at 
any circumstances, specially when it is obligatory on the part of the State 
to act fairly, transparently and reasonably. The decision needs to be 
actuated by consideration based on law and the record and certainly not 
an extraneous consideration. Unreasoned order is always vulnerable to 
challenge and stated to be mala fide.  The   State/Authority   needs   to   
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act   bonafide.     Therefore,   cannot   be restricted to meant for and/or 
with the private record/department. It must be reflected before taking any 
action/order. Perversity or irrationality, bonafide, legality of reasons 
difficult to test, if not disclosed at the time of order/action itself. It is 
normally the unreasoned mid-term order or such orders are vulnerable to 
challenge. An executive order on undisclosed or unreasoned foundation of 
alleged misconduct and dereliction of duty is also vulnerable to challenge 
on the ground of malice in law. Such undisclosed burdened mid-term order 
of transfer affects the status of the employee, it violates the service 
conditions thus illegal, though it is administrative order. It has civil 
consequences. The principle of natural justice is applicable. The State 
Act and not any guidelines govern such State Government transfer order, 
such transfer order is arbitrary, irrational and violates Article 14 of the 
Constitution of India.”  

 

28. I have gone through both the decisions which are basically arising 

from the order of transfer passed under the provision of ‘Transfer Act 

2005’ and not arising from order of cancellation of deputation.  In Sunil 

Koli’s case, the transfer order was passed invoking Section 4(5) of 

‘Transfer Act 2005’ which inter-alia mandates requirement of recording 

reasons and administrative exigency.  However, no reasons were 

recorded even for name-sake and only with the formal approval of 

Hon’ble Chief Minister, the transfer order was issued.  However, learned 

Advocate for private Respondent sought to support impugned transfer 

order contending that it is a case of deputation which were turned down 

by the Hon’ble High Court, as seen from Para No.10 of the Judgment 

reproduced above. In-so-far as Padmashree Bainade’s case is 

concerned, the transfer order was found punitive and it is in that 

context, the observations to that effect were made in Para No.23 of the 

Judgment reproduced above.   

 

29. Suffice to say, both these decisions are arising from transfer order 

passed under the provisions of ‘Transfer Act 2005’ which were found in 

blatant violation of the provisions of the said Act, and therefore, quashed.  

Whereas, the present case is of deputation and it’s cancellation invoking 

Clause 5 of G.R. dated 07.12.2016 which does not require compliance of 

Section 4(5) of ‘Transfer Act 2005’.  There is material difference between 

transfer within the meaning of ‘Transfer Act 2005’ and deputation within 

the meaning of “Joining Time Rules of 1981” read with G.R. dated 
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07.12.2016.  As such, those operate in different sphere and governed by 

different provisions independently.  I have, therefore, no hesitation to 

sum-up that there is no requirement of compliance of Section 4(5) of 

‘Transfer Act 2005’ in the matter of deputation.        

 

30. Apart, as rightly pointed out by learned Advocate for Respondent 

No.6 even in terms of deputation order, the total period was for three 

years and it has come to an end on18.12.2020.   In other words, the 

period of deputation being already expired, he cannot ask for re-

deputation as of vested right.  From this angle also, the O.A. challenging 

the order of cancellation of deputation has become infructuous by efflux 

of time.   Even assuming for a moment that the challenge survives on 

merit also, it fails for the reasons discussed above.  

 

31.  The cumulative effect of aforesaid discussion leads me to sum-up 

that the challenge to the impugned orders viz. cancellation of deputation 

order and appointment of Respondent No.6 in his place holds no water 

and O.A. deserves to be dismissed.  Hence, the following order.  

 

     O R D E R  

 

 Both the Original Applications are dismissed with no order as to 

costs.  

 
        Sd/- 
       (A.P. KURHEKAR)        

                      Member-J 
                  
     
Mumbai   
Date :  25.08.2021         
Dictation taken by : 
S.K. Wamanse. 
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