IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL

MUMBAI

ORIGINAL APPLICATION NOS.451 & 453 OF 2020
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DISTRICT : THANE

ORIGINAL APPLICATION NO.451 OF 2020

Dr. Avinash Ganpatrao Gote.

Age : 56 Yrs, Worked as Joint Chief
Officer in the office of belownamed
Respondent No.5 and residing at Flat
No.20A, Cosmos Horizon, Skyline,

Pokhran Road No.12, Thane — 20.

)
)
)
)
)
).

Versus

The State of Maharashtra. )
Through Additional Chief Secretary, )
Housing Department, Mantralaya, )
Mumbai - 400 032. )

The State of Maharashtra. )
Through Additional Chief Secretary )
[Revenue], Revenue & Forest Dept., )
Mantralaya, Mumbai - 400 032. )

The State of Maharashtra. )
Through Additional Chief Secretary, )
Rural Development & Panchayati )
Raj Department, Bandhkam Bhavan)
25, Marzban Road, Fort, Mumbai-1. )

The Vice-President and Chief )
Executive Officer, MHADA, )
Bandra (E), Mumbai — 400 051. )

..Applicant



S. The Chief Officer.
Mumbai Building Repair and
Reconstruction Board, MHADA,
Bandra [E|, Mumbai - 51.

WITH

0.As.451 & 453/2020

...Respondents

ORIGINAL APPLICATION NO.453 OF 2020

Dr. Avinash Ganpatrao Gote.

Age : 56 Yrs, Worked as Joint Chief
Officer in the office of belownamed
Respondent No.5 and residing at Flat
No.20A, Cosmos Horizon, Skyline,
Pokhran Road No.12, Thane — 20.

Versus

1. The State of Maharashtra.

)
)
)
)
)
)

)

Through Additional Chief Secretary, )

Housing Department, Mantralaya,

Mumbai - 400 032.

2. The State of Maharashtra.

)
)

)

Through Additional Chief Secretary )
[Revenue], Revenue & Forest Dept., )
Mantralaya, Mumbai - 400 032. )

The State of Maharashtra. )
Through Additional Chief Secretary, )
Rural Development & Panchayati )
Raj Department, Bandhkam Bhavan)
25, Marzban Road, Fort, Mumbai-1. )

The Vice-President and Chief )
Executive Officer, MHADA, )
Bandra (E), Mumbai - 400 051.

The Chief Officer.

Mumbai Building Repair and
Reconstruction Board, MHADA,
Bandra [E|, Mumbai - 51.

~— — — —

Shri Dipak Vasant Kshirsagar.
Aged : Adult, Promotee Additional )

...Applicant
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Collector and ordered to be posted on )
deputation as Joint Chief Officer in the )
Office of Respondent No.5. )...Respondents

Mr. Arvind V. Bandiwadekar, Advocate for Applicant.
Mr. A.J. Chougule, Presenting Officer for Respondents 1 to 3.

Mr. Prakash Lad a/w Priyanka Naik, Advocates for Respondent Nos.4
& 50

Mrs. Punam Mahajan, Advocate for Respondent No.6 in
0.A.453/2020.

CORAM : SHRI A.P. KURHEKAR, MEMBER-J
DATE :  25.08.2021
JUDGMENT
1. Since both these Original Applications are arising from common

issues, they are decided by common Judgment.

2. In O.A.N0.451/2020, the Applicant has challenged the order dated
01.02.2020 issued by Respondent No.2 thereby cancelling the deputation
of the Applicant on the post of Joint Chief Officer at Mumbai Building
Repairs and Reconstruction Board, MHADA (Respondent No.5).

3. Whereas in O.A.No.453/2020, the Applicant has challenged the
order dated 30.04.2020 whereby Respondent No.l appointed private
Respondent No.6 on deputation in his place after his cancellation of

deputation.

4. Undisputed facts giving rise to these O.As to be borne in mind for

determination of these proceedings are as under :-
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(i) The Applicant is serving in the cadre of Additional Collector
and was working as Additional Chief Executive Officer,

Maharashtra Development Services Group-A.

(i1) By order dated 19.12.2017, the Respondent No.l deputed
the Applicant as Joint Chief Officer at Mumbai Building Repairs
and Reconstruction Board, MHADA (Respondent No.5) for the

period of one year.

(iiij By order dated 22.04.2019, the deputation period was
extended for additional two years upto 18.12.2020.

(iv) ~However, before completion of deputation period of three
years, the Respondent No.l cancelled the deputation of the
Applicant at MHADA and repatriated his services to his parent

Department viz. Respondent No.3.

(V) By order dated 30.04.2020, the Respondent No.1 appointed
private Respondent No.6 (in 0.A.453/2020) in place of the
Applicant at MHADA for the period of one year.

It is on the above background, initially, Applicant has challenged

the order of cancellation of his deputation dated 01.02.2020 and later in

view of appointment of Respondent No.6 in his place, he has filed

0.A.N0.453/2020 challenging the appointment of Respondent No.6 in his

place and prayed for declaration that he is entitled for deputation upto
18.12.2020 i.e. the period of deputation granted to him by order dated
12.04.20109.

Shri Bandiwadekar, learned Advocate for the Applicant challenged

the impugned orders on following grounds :-

(i) The cancellation of deputation of the Applicant is in breach
of conditions mentioned in G.R. dated 17.12.2016 as well as Rule

40 of Maharashtra Civil Services (Joining Time, Foreign Service
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and Payments during Suspension, Dismissal and Removal) Rules,
1981 read with Appendix No.Il of the said Rules, which inter-alia
provides standard terms and conditions of transfer of Government
servant to foreign service (deputation) (hereinafter referred to as

‘Joining Time Rules of 1981’ for brevity).

(i) The appointment of Respondent No.6 in place of Applicant is
also in breach of certain conditions and procedure laid down in
G.R. dated 07.12.2016 as well as Revenue Division Allotment for
appointment by nomination and promotion to the post of Group ‘A’
and Group B’ (Gazetted and Non-Gazetted) of the Government of
Maharashtra Rules, 2015 (hereinafter referred to as ‘Revenue

Division Allotment Rules of 2015’ for brevity).

(iiij The order of cancellation of deputation before stipulated
period of deputation partakes the character of transfer and in
absence of compliance of Section 4(5) of ‘Maharashtra Government
Servants Regulation of Transfers and Prevention of Delay in
Discharge of Official Duties Act, 2005 (hereinafter referred to as
‘Transfer Act 2005’ for brevity) it is bad in law.

7. Whereas, Shri A.J. Chougule, learned Presenting Officer for
Respondent Nos.1 to 3 and Shri Prakash Lad, learned Advocate for
Respondent Nos.4 and S5 vehemently urged that cancellation of
deputation of the Applicant before expiration of stipulation period was
extremely necessitated in view of serious illegalities allegedly committed
by the Applicant in allotment of tenements which brought disrepute to
the institution and it is squarely covered by Clause 5 of G.R. dated
17.12.2016. They have further pointed out that Shri Milind Mhaiskar,
the then Vice-President, MHADA after noticing serious illegalities
committed by the Applicant had cancelled those illegal allotment
attempted by the Applicant and submitted report dated 16.12.2019 to

the Government for initiation of regular D.E. for dereliction in duties and
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dishonesty against the Applicant. It is further pointed out that now the
process of issuance of charge-sheet is underway and Applicant will be

dealt with appropriately in departmental proceedings.

8. Whereas, Mrs. Punam Mahajan, learned Advocate for Respondent
No.6 submits that in O.A, the Applicant has prayed for declaration of
continuation of deputation till 18.12.2020, which is already over, and
therefore, O.A. has become infructuous. Thus, according to her, since
stipulated period of deputation given by the Government had already
come to an end, now Applicant cannot be resent on deputation. As
regard appointment of Respondent No.6 in place of Applicant, she
contends that Respondent No.6 was appointed by order dated
30.04.2020 and after cancellation of deputation period of the Applicant
by order dated 01.02.2020, and therefore, appointment of Respondent
No.6 has no nexus with the cancellation of deputation period of the
Applicant. She further submits that Applicant cannot challenge the
appointment of Respondent No.6 as if public interest litigation, which is
not permissible in service matters. As regard cancellation of deputation
of the Applicant, she adopted the submission advanced by the learned
P.O. as well as Shri Lad, learned Advocate for Respondent Nos.4 & S and
tried to contend that in view of gross-illegalities committed by the
Applicant, review of cancellation of deputation by this Tribunal in limited
jurisdiction is not warranted since the order of cancellation of deputation
has been passed to maintain probity and faith of public in public

administration.

9. In view of submission advanced at the Bar, the issue posed for
consideration is whether the impugned order of cancellation of
deputation of the Applicant and appointment of Respondent No.6 in his
place is malicious or in colourable exercise of power warranting
interference by this Tribunal and the answer is in emphatic negative for

the reasons to follow.
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10. Admitted, the cancellation of deputation is founded on the
allegation of fabrication and manipulation of record allegedly committed
by the Applicant in the allotment of tenements. So it is necessary to find
out whether prima-facie the allegations attributed to the Applicant were

enough to cancel the period of deputation.

11. Shri Bandiwadekar, learned Advocate for the Applicant referred to
Appendix II of Rule 40 of ‘Joining Time Rules of 1981’ which governs
standard terms and conditions of transfer of Government servant to
foreign service. As per Rule 40 of ‘Joining Time Rules of 1981’ the
transfer of Government servant to foreign service should be made on the
standard terms and conditions as mentioned in Appendix II and no

departure from the prescribed terms and conditions shall be permissible.

12. Appendix II referred in Rule 40 sub-rule 4 of ‘Joining Time Rules of

1981’ is as under :-

APPENDIX I
[See Rule 40]

Standard terms and conditions of transfer of Government
servants to foreign service.

Note.- Whatever the word “Government servant” occurs in these terms,
the name of the Government servant should be mentioned while applying
these terms.

The following are the standard terms and conditions of transfer of
Government servants to foreign service, including statutory
Corporations, autonomous bodies. No departure from the prescribed
terms and conditions shall be permissible.

(1) Period of Deputation.- The foreign service shall commence from
the date the Government servant hands over charge of the post and will
expire on the date he resumes charge of his post under Government.
The Government servant shall be on deputation for a period of (Stated
the period) years in the first instance provided that —

(i) Government/competent authority reserves the right to recall
him any time before expiry of the period of deputation, if his
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services are required by Government in the interest of public
service;

(i) If his services are not required by the foreign employer, it
shall be open to the foreign employer to revert him to the parent
department, provided 3 months’ notice is given to
Government/competent authority by the foreign employer before
effecting such reversion; and

(iii) it is open to him to revert to the parent department after he
gives a notice, of not less than three months, in writing to
Government/competent authority of his intention to do so.”

13. Whereas important Clause No.5 of G.R. dated 17.12.2016, which
also governs terms and conditions for deputation and relied upon by

both the parties are as under :-

“g, gfafgmiar Aa am-a R BE Adte sruraa kg @ Fuvegdt
afafeg®iar stctien fEs-TR R Hes ARG [AHEI HRICRISGS WRd Uead 3aesd
FARA &AM IRATAINA H2TH AMHB-Ae qA AALAT BRU JEL bl Alell / folelt wa
wetqrErRidt i Adfta nerweta et /| s da Afgend gdg@en () 20
3@ g, dnfly, A1 Jesla fafdee BRI e HHa e siferaiFHadal, wAAE, AT,
SR BRI 513E BHel lalermian st dicbie AYed o Asa.”

(underline supplied)

14. Thus, conjoint reading and harmonious construction of Appendix
II and Clause S of G.R. dated 17.12.2016 stipulates that 3 months’ notice
is required to be given for repatriation to the parent department.
However, last sentence in Clause 5 of G.R. dated 17.12.2016 viz. “aeufu, =n
getia fafere wRY FaE B 3. TRATA, STRABR, BATTR, FEAE HRYA AHG Hal A
Fleaell deles AYRE U@ AFA.” carved out is exception to the Rule or
requirement of 3 months’ notice for cancellation of deputation and
repatriation. The submission advanced by learned Advocate for the
Applicant that even in the case of allegation of irregularities or
misappropriation, etc. as mentioned in last sentence of Clause 5 of G.R.
dated 17.12.2016, three months’ notice is essential is misconceived and

fallacious.

15. Suffice to say, last sentence of Clause No.5 of G.R. dated

17.12.2016 as produced above is in the nature of proviso which carved
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out exception from the applicability of what if otherwise stated in Clause
No.5. Needless to mention the normal function of proviso is to accept
something out of enactment or to qualify something enacted therein, but
for the proviso would be within the purview of enactment. In the words
of Lord Macmillan “The proper function of the proviso is to except and to
deal with a case which would otherwise fall within the general language
of the main enactment and it’s effect is confined to that case. This being
the settled principle of interpretation of statute, the submission
advanced by the learned Advocate for the Applicant that 3 months’ notice

is required in all situation is only to be heard and rejected.

16. Now the question comes whether Respondents have make out
prima-facie case to bring the matter within the purview of proviso. In
other words, the Tribunal is required to see whether allegations
attributed to the Applicant are prima-facie borne out from the record. At
this juncture, the Tribunal is not expected to record the finding on the
issue of veracity of misconduct attributed to the Applicant and all that,
requirement is whether prima-facie material is borne out from the record
to justify the cancellation of deputation. Where there are serious
allegations of dereliction of duties, dis-honesty, it is for the executive to
have prima-facie satisfaction about the alleged misconduct and if the
requirement of strict proof of alleged misconduct before cancellation of
deputation period is insisted upon, in that event, the very purpose of
transferring of a Government servant by cancellation of deputation in
public interest or in exigencies of administrative would get frustrated.
The question as to whether a Government servant can be repatriated is a
matter for the Government to consider depending upon the
administrative necessities viz-a-viz seriousness of allegations made
against the Government servant and the difficulties faced by the
administration. Therefore, all that, at this stage, one need to see whether
sufficient reasons are forthcoming justifying cancellation of deputation.
Needless to mention, existence of reasons on record is a material of

subjective satisfaction. Once the taste of existence is satisfied, the
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subjectivity of satisfaction cannot be gone into by the Tribunal unless it

is clear case of malafide exercise of power.

17. Now let us see the nature of allegations made against the Applicant
for cancellation of deputation. The Applicant being Joint Chief Officer of
MHADA was entrusted with the work of allotment of tenements in
accordance to law and rules. The requisite conditions and policy for
allotment of tenements from redeveloped buildings are governed by
resolution dated 03.03.2011 (Page No.201 of Paper Book). It inter-alia
provides for publication of list of eligible persons on website and inviting
objections thereon before final allotment. In the present case, the
Committee had approved list of 95 eligible persons for allotment of
tenements, which is at Page No.212 of P.B. The list was sent to
Information and Technology Department with letter dated 29.11.2019 for
publication on website. But on the same day, the Applicant had
forwarded one another list by adding 6 more persons in the list, as seen
from Page Nos.239 and 240 of P.B. It appears that the said illegality was
widely reported in Newspaper and the cognizance of the same was taken
by Vice-President of MHADA. Therefore, the Office of MHADA prepared
detailed note dated 12.12.2019 and placed before Vice-President for
necessary orders regarding addition and publication made by the

Applicant.

18. Here, Note dated 12.12.2019 which is in vernacular and the

endorsement made by Vice-President is crucial, which is as follows :-

“IRs el Ao EHoa FEAREame Ul BRI el Ry ' e [iara &
FHUAA 3N TRV RY BRRIEN AR 3R 0§ R sekrid ard Fefae HernaEa

A BRI &R TBRIEE THHIA Heaehd §s N-9R @R g Hell 33.

AT TEEd 2. B0/ Hesdd FazIue -9, s, sigl Bewe / Hewd TaRus-3,
oreferttes st JAAW HiAct, s, 3Ea aaew:, s, Hiaai 9Ra, sit. Fgel S Aiet W fdaa et
3R, WA Ad awgRAHeet® aea @ ffdga @eid dar W Fd R deRA Sctes e
sifetAaa s feggat Aa.

9. Hl FHI 3NEUBRY/gAg sl ST faener o Aielt A IWERY/W A+t HoA
fecteRn QY SRR ACHER A 0F, A 3ids{d HTAAC! Hes fewrliaed (Y % N-
9%), C- WL (=0 R 3ifalt® of 3EkrREN Al 3ok 3g.) “and less
distributed are than tenable area — 8 cases” 31 TWETARRIA 3ctiH
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Hell 3. St A fewdlid @ (o Twoiidt s=ifea 9d g.86.C-¢R). IR T &
3RAWE a ALRUE 313 3 et Ad.

R, L 3WEARY/W Al AETA B Y GlERIT AN TRl 92 W 3SERIEN
2BRUS! AT 3. TSR 2BRUA &l AR AR JDARIBER AHG HoATd McATecR 20
AL Bld. WG AR A {2.28.99.209R A5t afg Hevena 3ueht. g Rydid W
9 YDt 90 IEERIE IHRU WA . AR IHRUN A, AeHTA 3EGRY/gag A=
Faieitet fewifRa swvena steea Ryga Ad. awedd! sitcridaa sie k@ Aa.

3. A AEHSA MUBRY/3AY Al FRenE AR 0f EERIA AR F{B QY IR
TEAS SAFRA 3l (SAER Al AzHBA 3tUHRY/gay . sifaener s a Heswba
FTARMUS A, Gl FIWA Al FMRW 3MB.) A 0§ Uab! 08 FHWNA A gt
Tt Ue Masl fAdARd HRUA 3l gl UG dl Sl IbeE gldl. (300 Al B Ul
H) R IARA FFAEBAC! et Yogl Tahal Tant 9 A 3talR® snemidt Awwl
el i, URg AR AP Hetell Aldew! &l AR Udsiar AR T dgal aAd it
Ao FREAiE ama A, e FeR 3tk 08 3EtER g Yt adia aned [aarndt

il A stfertdaa sear e Aa.
A IW® A T, RGRANE® Fdedt @ =nad uHSA IMBRY/gou Aty
3o et fervtemaa Afder AR,
Rl
U teBRY/gon”

“(1) The matter was discussed with Hon. V.P/A and accordingly
the report is being submitted. Meanwhile the approval given by
V.P/A for 95 tenements as well as the 6(six) additional tenements
incorporated illegal by Jt.CC/RR Mr. Gote has been stayed. The
said list is already uploaded on website for inviting objections and
suggestions. All that it would be submitted for approval.

(2) The irregularities committed by Mr. Gote Jt/CC/RR have
been sumarised in the above Note ch.pg.N/36 and N/37.

(3) The acts committed by Jt. CC/RR Mr. Gore are illegal and
thus amount to manipulation/cheating/dishonesty/ lack of
integrity and misguiding the superiors. This act has brought
disrepute to MHADA. This is a case of nexus and to break the
nexus it is pertinent that Mr. Gote should be immediately without
delay repatriated to his parent department i.e. Rural development
department. Necessary disciplinary action to be initiated
accordingly.

The RT Section of the report board needs to be revamped.
Submitted for orders pl.

Sd/-
12/12/2019
19. Besides, Vice-President, MHADA having noticed alleged

misconduct of the Applicant sent detailed report dated 16.12.2019 to the
Government, which is at Page Nos.266 and 267 of P.B, which is in

vernacular as under :-
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“qi?__[
. iR fgza Afaa,

patetato faatmr,
FABRIE, A, HAEH, HG.

[aw= - FE1E1 3weTgliEN 3RLAA BRBR HHal ggfad (master list) sw@ttaga s
SScIEEd

g1 ;- 3MUet U SHA(D Aebiv-209] /566 990/ §aY-2, f&.92.92.209%

g,

W [T 3EFF AU BB A &t UHBA MUBRY/ IO BRrEDSA
HIZ SARA S A PR HSBRA BRI U W@ AR ALl = 32w /Agarit
Jiel TehE Jaeu (@HLE) AL 335 FHARA FAE( HUAA 3Melett 318 d A b FARAE
3BT BB, 3R3M, WAl SABW A BRUHD YAddRt o @, dAd JuBINA FHARC
TR ScteR 3MEd, URg Hatt Jlh slielet At 3gd 3N dfud gs e /igartt aien agdt
FASHER TERHd/TAHAA SHRAAL! HIFRATU @5l 0@ el gl d Al ARAGR
A R Wd: AR aRT HAA 3Ed. 3N FA-ARF-A Hos HEHH/AgdRll 3al &
IRICR AldHeH FEYaHa esl AR BRaAl 36 AP stad. &t duRiTh &Ha a
IERRE AR BAc BEERUAD A HrRieRt sfria aidesa qurid et sid.  EERE
et AANTAR Feraoht 85 ERRE AR Delelt HPRU d BRIGR! M At At
fTarta 83a Faaal A sERRE uE/ s ivad &d. A sseRS I A dFdet Sid.

AR, 31N Y U ERRIE 300 W TG QGBI AeEH! THBATR [TaRw wvedt
3UHB SMABR/YOT/F{3g a § HSe Al HRCRADA (3. 0.99.209% AT TRA@ AR HOA
3Nl Bldl. AeT TRAERA HAl. 3ureei/ Ui, Aielt €.28.99.209% A=l ArAAl Ketett slelt. adt Az
gt tfeEidadt stews et AEd 8. FHAA A JAUAC A g ag ek 3. a AR
TR 3t dtehelt et SR Fctiet T Stferatdda ewsat et 313.

9. VAT 3iEmrl/gay st 1. sifaenet ot wiet 3memey/ut et AR fotemn QY
ICERIEN QA Adie 0§ A 3idsd B A s fewot AR (Tes 6. N-15), C-257 (S
gl il of 3ekrien At 3eoi® 3mg) “and less distributed area than

tenable area — 5 cases” 3R1 TEIAERIA 3c0iH Bell 303 Sl s fewolid AE. AR q
Bt 3NQE T ALRIRTE 318 3R gt A.

R. 3wERl/Wi. AR Al eeteRn QY EERIEN ARHENA TR 92 UBE EERET
2BRU TR 3Mel. AR 2BRUN AR AR TDARIBIEAR UHE BIATA eATedR 20 @B Bld.
TR AR AE .21, 99. 2098 Ash ARG HUA 3Melt. Wy gdia 3uA® IR Ut 90 EERIE
JBHRUA WA 3A(Ch. AR IBRUN AzHBA 3MHRY/ gay Aten Faeiiat oifda wwwaa sneaa
e Ad. T sfcridaa e ya Aa.

3. JEHB IAABRY/3aY AR FRAEE AR 06 IEERIA AC Hes QY EERE
A& SSTIA 3. (SR AFHBA B RY/gay sft. stfdenet o a Hoswd Saznes sfiFc
YF1 FIW AT JET 3. ) AT 0§UDB 08 HeHINA AT YL Tedeb 9 s faaRRa swvena et
Blal. g Al B3t QFHSE Bl (300 Al T Hat) & 3dRA FFGEBRAE! =fett Gegl Tahal
B! 09 AGAT (AR JNGA AP Betl Flal, W AR APEL delell Al & AR
WASER A el Agal aRd At Awroh raien ema aedt, cEge falk® o8 3EtEr 8 gegt
adia e AR Ui A & sfcridaa e Gya Aa. talk® sueaa suctett Jd o
BRI E B/ A 33A. AR, WD AR 6. 02 FAR ol Hoaa 3netett Ad IIBR
U3l 3E BI0ATA SMTetett 3.

A JR g JgHTA EER AN, atfdener oM AR FEEER FFYTIRUN GAAYD
B GIE Ad. D g a0 THAUEEUIN @ AAL N €56 AlE!. AFH SR Teltell T A
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Bld 313. at anEa sit. 3tfenet o At Aa e A Tawotiaed (AFiER fenor) @Ra @t
TR0 AU 3. AN AR FATAHIN /TLATB I BRATS TATAA BHoATA ATl

AR AR gt AT FARRAR A IR U Age{ A T TS AR
3BT QA AAR BT Ad 38,

20. On receipt of report of Vice-President, the Government took certain
steps for initiation of D.E. against the Applicant. True, there is an
inordinate delay and laxity on the part of Government for service of
charge-sheet upon the Applicant since admittedly, till date, there is no
service of charge-sheet upon the Applicant. However, fact remains that
there were exchange of correspondence between Government and
MHADA for preparation of draft of charge-sheet. Shri Milind Mhaiskar,
Principal Secretary, Housing Department, Mantralaya, incidentally, who
happens to be Vice-President of MHADA when he submitted report to the
Government has filed Affidavit (Page Nos.353 to 356 of P.B.) stating that
on account of delay on the part of MHADA for preparation of charge-
sheet, the process of initiation of D.E. is still underway. The Government
has produced draft of charge-sheet dated 24.09.2020 wherein following
charges appears to have been framed against the Applicant in proposed
D.E.:-
“SsuA - 9

AR, sifdener ot oM, FEHABA UBR / TS TARA HXA A e FHS AR ST
3{lelel SWRY

& sBAie 9:  oft 3tfdenet o1, 9, AEHBA MUBRY, HAF FHARA g d YFRde FASHR Taetiat fe.
R9.92.209(0 URJH 3et. WidEwUNE ML $6.93R0 [aties 92/8/R008 3 wikwwE fHivaa
Belel B d STeeEt-Al AW 3Ed.

T BAIBR: SN, e o e FEHBA EBR HIE IHRA gHA A YR Hses At
BHRIBIBIA TRELlD Ugdlel AR dAR et AR foiee AeA W ganeti=l srai=n At 3utezat/m
iR AT A FEAGR A EGARN 30 § T@iar AAML Hetl. AAHA Al B
TRIAVEAT 3acht S a BRI feaizn, stz suft weufta ndwn isg it doict B 2
AAA (adus) = 3(9)(AR) a (3) At 3ot He.

& 6. 3 : oR. 3tfdenet ot oS, FeHBA MUGRY, HIF TARA FHXA d YA FSe5 3 THRA FHX
q geRde Hzes Alel HRiGEA =it i tERd 3ron-A 3SR / FHRA A= q@
THA FEAYAAL AR & A HHLA Hel AG! ADARABERA ARG dett. el A=
UETEl GBURIDl Bl HALURRVA B AP RAfett AALA (Taues) = 3 (9)(@=) @ siat
Bedl.
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st sheAies 8 ¢ o et ot 9N, AzHBA MUBER Alelt AbcRABIER A ARG HUgdt Rl
(e UST U1 e BRI eiiHa HHal =ielt A a B TRV Sact A& et A
ALA TAU T 3 (9)(AR) @ sot b,

& A Q st 3tfdEner o o, AEHBA IEBR! Al RN Belel HeAdl TARAEIHGA
el A RS FFETE A TEHAUAA AR . et ASA. (Aus) Trat, 99101
BAA 3(9)(TH)(3MeN) (dtet) A ottt bt 3B.
(3tfetc fsoofien?)
3UTeRRT AT FTA BRIBR! JEBR

iR’

21. Undoubtedly, there is laxity and complacency on the part of
Government as well as MHADA in not initiating D.E. against the
Applicant earnestly. It would not be out of place to mention here that
the Tribunal has come across several instances exhibiting such
complacency, laxity and delay in initiation of D.E. which gives leeway to
a Government servant to question the same. There is absolutely no
semblance of explanation in Affidavit filed by Principal Secretary why it
took more than two years for not initiating D.E. against the Applicant. At
one hand, the Government and MHADA contends that the Applicant has
committed serious misconduct, but that seriousness is not shown in

initiating D.E. which needs to be taken care of by the concerned.

22. Be that as it may, the fact remains that the process for initiation of
D.E. against the Applicant is underway and as per commitment of
Principal Secretary in Affidavit, the charge-sheet will be served within a
month. As such, this is not a case where deputation is cancelled on
unfounded reasons or without taking any steps to take the matter to the

logical conclusion.

23. In so far as the stand taken by the Applicant in respect of
allegations made against him is concerned, though he has filed
Rejoinder, nothing specific is pleaded as to how the act of insertion of
additional tenements was justified. He admits the cancellation of those
additional tenements by the order of Vice-President. Apart, as stated
above, it would be inappropriate to record any finding about the veracity

of allegations made against the Applicant to the hilt since D.E. is already
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underway. All that, one need to see whether there was prima-facie
material against the Applicant for cancellation of deputation, which is
clearly borne out from the record as discussed above. Suffice to say, the
situation is squarely covered by the proviso of Clause 4 which empowers
the Government to recall the order of deputation immediately in the
matter of serious illegalities, dereliction in duties, etc. There is no such
requirement of issuance of 3 months’ notice, which is condition

precedent or cancellation of deputation in general.

24. As stated above, it is after two months’ gap from the date of
cancellation of deputation, the Respondent No.6 has been appointed in
place of Applicant. The Applicant is claiming reinstatement in place of
Respondent No.6 challenging the cancellation of his deputation.
However, once the order of cancellation of deputation is upheld, he has
no locus to ask for reinstatement in place of Respondent No.6. Despite
this position, the learned Advocate for the Applicant tried to contend that
the appointment of Respondent No.6 on deputation is without publishing
Advertisement and in contravention of ‘Divisional Allotment Rules”.
True, as per “Divisional Allotment Rules”, once Division is allotted, a
Government servant is not entitled for transfer unless he completed 3
years’ tenure in the said Division or minimum one year as per Rule 12(1)
of “Divisional Allotment Rules”. It is only in exceptional circumstances,
where a Government servant or his family member suffers from heart
surgery, kidney transplantation, brain tumor or mental disorder, there
could be change of Revenue Division after one year. In the present case,
the Applicant was allotted Revenue Division, Nagpur but before
completion of his normal tenure in terms of “Divisional Allotment Rules”,
he is deputed in place of Applicant at MHADA, Mumbai. However, since
challenge to the cancellation of deputation order fails and Applicant
cannot be reinstated on deputation, the question of examining legality of
deputation of Respondent No.6 cannot be entertained, as if it is public
interest litigation. Even assuming that there are certain irregularities in

appointment of Respondent No.6, that itself is hardly of any assistance to



16 0.As.451 & 453/2020

the Applicant since he failed to demonstrate that his deputation is

cancelled in colourable exercise of power, arbitrary or malicious.

25. The submission advanced by the learned Advocate for the
Applicant that cancellation of deputation order assumes character of
transfer order and requires compliance of Section 4(5) of ‘Transfer Act
2005’ is totally misconceived. Here is the case of cancellation of
deputation which is squarely covered by proviso of Clause 5 of G.R.
dated 07.12.2016. In any case, it is prerogative of the Government to
cancel the period of deputation where serious misconduct is surfaced
and there is no question of applicability of Section 4(5) of ‘Transfer Act
2005’. There is difference between transfer and deputation and those are

governed by different provisions.

26. Reliance is placed on the Judgment of Hon’ble High Court in Writ
Petition No0.91/2019 (Sunil Koli Vs. State of Maharashtra) decided
on 4th January, 2019 and in 2015 (2) Mh.L.J. 679 (State of
Maharashtra Vs. Dr. Padmashree Bainade). The learned Advocate for
the Applicant referred Para No.10 of the Judgment in Writ Petition No.91
of 2019, which is as under :-

“10. If we accept the contention of Mr. Sakhare that the said Act would
not be applicable, if a person is sent on deputation, then it will be giving
tool in the hands of the Government to misuse the provisions of the
Maharashtra Civil Services Rules, so as to go away from the rigors of
the Transfer Act. We find that such a contention is to be heard only to be
rejected.”

27. Reliance is also placed on Para No.23 of the Judgment in

Padmashree Bainade’s case, which is as under :-

“28. The transfer is a part of service contract and/or the service
jurisprudence. "Transfer is an incidence of service”" - "Reason to be
recorded" - cannot read to mean, no reason should not be communicated at
any circumstances, specially when it is obligatory on the part of the State
to act fairly, transparently and reasonably. The decision needs to be
actuated by consideration based on law and the record and certainly not
an extraneous consideration. Unreasoned order is always vulnerable to
challenge and stated to be mala fide. The State/Authority needs to
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act bonafide. Therefore, cannot be restricted to meant for and/or
with the private record/department. It must be reflected before taking any
action/order. Perversity or irrationality, bonafide, legality of reasons
difficult to test, if not disclosed at the time of order/action itself. It is
normally the unreasoned mid-term order or such orders are vulnerable to
challenge. An executive order on undisclosed or unreasoned foundation of
alleged misconduct and dereliction of duty is also vulnerable to challenge
on the ground of malice in law. Such undisclosed burdened mid-term order
of transfer affects the status of the employee, it violates the service
conditions thus illegal, though it is administrative order. It has civil
consequences. The principle of natural justice is applicable. The State
Act and not any guidelines govern such State Government transfer order,
such transfer order is arbitrary, irrational and violates Article 14 of the
Constitution of India.”

28. I have gone through both the decisions which are basically arising
from the order of transfer passed under the provision of ‘Transfer Act
2005’ and not arising from order of cancellation of deputation. In Sunil
Koli’s case, the transfer order was passed invoking Section 4(5) of
‘Transfer Act 2005’ which inter-alia mandates requirement of recording
reasons and administrative exigency. However, no reasons were
recorded even for name-sake and only with the formal approval of
Hon’ble Chief Minister, the transfer order was issued. However, learned
Advocate for private Respondent sought to support impugned transfer
order contending that it is a case of deputation which were turned down
by the Hon’ble High Court, as seen from Para No.10 of the Judgment
reproduced above. In-so-far as Padmashree Bainade’s case is
concerned, the transfer order was found punitive and it is in that
context, the observations to that effect were made in Para No.23 of the

Judgment reproduced above.

29. Suffice to say, both these decisions are arising from transfer order
passed under the provisions of ‘Transfer Act 2005’ which were found in
blatant violation of the provisions of the said Act, and therefore, quashed.
Whereas, the present case is of deputation and it’s cancellation invoking
Clause 5 of G.R. dated 07.12.2016 which does not require compliance of
Section 4(5) of ‘Transfer Act 2005’. There is material difference between
transfer within the meaning of ‘Transfer Act 2005’ and deputation within

the meaning of “Joining Time Rules of 1981” read with G.R. dated
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07.12.2016. As such, those operate in different sphere and governed by
different provisions independently. I have, therefore, no hesitation to
sum-up that there is no requirement of compliance of Section 4(5) of

‘Transfer Act 2005’ in the matter of deputation.

30. Apart, as rightly pointed out by learned Advocate for Respondent
No.6 even in terms of deputation order, the total period was for three
years and it has come to an end onl18.12.2020. In other words, the
period of deputation being already expired, he cannot ask for re-
deputation as of vested right. From this angle also, the O.A. challenging
the order of cancellation of deputation has become infructuous by efflux
of time. Even assuming for a moment that the challenge survives on

merit also, it fails for the reasons discussed above.

31. The cumulative effect of aforesaid discussion leads me to sum-up
that the challenge to the impugned orders viz. cancellation of deputation
order and appointment of Respondent No.6 in his place holds no water

and O.A. deserves to be dismissed. Hence, the following order.
ORDER

Both the Original Applications are dismissed with no order as to

costs.
Sd/-
(A.P. KURHEKAR)
Member-J
Mumbai

Date : 25.08.2021
Dictation taken by :
S.K. Wamanse.
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